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EDITORIAL NOTES. 


The successor to Mr. Justice Collins, of the Supreme court Bench 
of this state, is Judge Francis J. Swayze, formerly of Newton, who 
was appointed Judge of the Essex Circuit court, to succeed Judge 
Francis Child, in February, 1900, for a term of seven years. Mr. Justice 
Collins terminated his tenure of office January 17 and retired to active 
practice, renewing the partnership with Corbin & Corbin, which was 
formerly so influential and lucrative, and on the same date Judge Swayze 
occupied the Essex county Bench for the last time prior to his occupancy 
of the office of a justice of the Supreme court. The state senate con- 
firmed the appointment of Mr. Justice Swayze on January 20, and the 
Supreme court assigned him to the Mercer Circuit. The successor of 
Judge Swayze is Mr. Frederic Adams, of Summit, who became a member 
of the Court of Errors and Appeals of this state in March, 1897. Both 
the newly-appointed officials are Republicans. Justice Swayze is in his 
forty-third year, a graduate of Harvard College, and was admitted to 
the Bar of New Jersey at the June term, 1882, becoming a counselor 
three years later. He practiced at Newton until 1892, when he removed 
to Newark to become a member of the law firm of Colie & Swayze. 
During his judgeship of three years he has made a model judge. The 
bent of his mind, the genial evenness of his temper, his readiness to 
grasp the knotty points in legal questions, and his uniform courtesy, 
put him at once on good terms with the Essex county Bar, and a high 
tribute was paid to him by the Nestor of the Bar, Hon. Cortlandt Parker, 
on the last day of his services in the Essex courts. It is generally 
conceded that the promotion was thoroughly deserved, and that both 
in his case and that of Judge Adams the Governor made no mistake in 
the appointments. Judge Adams graduated from Yale College in 1862 
and was admitted to practice in New Jersey in February, 1868. He is 
sixty-two years of age, but in his prime intellectually; an extremely 
modest man, with a very high degree of culture in literary as well as 
in legal matters. He will wisely, and with gratification to the Essex 
Bar, serve in Judge Swayze’s place. It is a pleasant thing to note that 
in two such prominent appointments no word of dissent has been heard 
from either the press or the Bar of the state. 





The State Board of Prison Inspectors recommend in their annual 
report that the lock-step be abolished in our State Prison, and that the 
short hair clip and the striped suit, the badges of prison servitude, be 
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done away. The inspectors favor a uniform of some dark-colored 
stuff, without the stripes. This is certainly an innovation in the crim- 
inal jurisprudence of this state, but we presume the recommendation 
has been made after careful consideration, and solely with a view to 
seeing if it be not possible to make imprisonment in State Prison more 
reformatory than it has heretofore been, and not a purely punitive 
measure. The views of the public on such a matter will not be har- 
monious. There will be those who will feel that imprisonment in State 
Prison should be made as degrading as possible as an example to 
those who are outside of the iron bars. Others, however, who believe 
that while there is life there is hope, will take the ground that the mere 
fact that a man has been sent to prison, being a stigma upon him for 
life, will act as a deterrent to others as much as would peculiar marks 
of degradation; and that if it be possible to arouse in the mind of a 
prisoner some penitence it is wise to do it and not fasten upon him 
the additional opprobrium incident to the short-cropped hair and the 
lock-step. This is a matter which may safely be left to the wisdom 
of the penologists. We see no reason why, if men who have been 
studying for years the reformation of criminals have come to a con- 
clusion that unnecessary degradation of criminals is evil rather than 
good, their views should not be put to the test. If it be found that such 
views are erroneous the old law can be restored. We do not know 
what the legislature will do upon this subject, but no doubt what is done 
will be done cautiously and with the best of motives. 





The newspapers have scarcely closed their discussion of the facts 
of the Molineux trial in New York, which ended in an acquittal after 
every effort had been made by the prosecution to prove the genuineness 
of handwriting. Law journals have taken up the subject, and we opine 
that the consensus of opinion will be that in criminal cases expert 
evidence is more likely to break down under the will of the jury than 
to be sustained. In other words, expert evidence upon handwriting 
has been shown to be dangerous ground. There are cases where 
handwriting is so peculiar that it cannot readily be simulated, but such 
cases are few. We doubt if the law should permit any long-drawn-out 
testimony, such as was offered in the Molineux case, concerning hand- 
writing, especially when the entire case would seem to rest upon it. 
A man’s life ought not to be put into the balance upon merely expert 
testimony as to handwriting. It is a difficult matter for the courts to 
handle, because the desire to get at the truth seems to require every 
word of evidence that tends to throw light upon the crime. But it is 
now well known that experts can be hired to prove almost any hand- 
writing. There seems not to have been a case in recent years, either 
criminal or civil, when it has not been possible for both parties to 
secure eminent expert testimony, pro or con, concerning handwriting. 
We repeat, that expert testimony concerning handwriting is a most 
dangerous field of evidence, and there has been reckless misuse of 
justice in not a few of our criminal courts, 
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The Court of Pardons has done wisely if it has resolved, as has 
been stated, that it will not consider any application for parole or pardon 
after having once rejected it, unless the renewed application bears the 
endorsement of the judge before whom the case was tried. If some 
such rule has not been made or is not to be adhered to, the proceedings 
of the Board of Pardons will become a farce, for every year, at almost 
every meeting of the board, in fact, rejected cases are reheard without 
new evidence, but simply because of additional sympathy for the crim- 
inal. For the same reason judges might be continually applied to for 
a reopening of trials, so that the causes shall be heard again in Oyer 
and Terminer. There is a great abuse of the pardoning power in this 
country, and, we fear, in this state, owing to this very looseness of the 
rules of Boards of Pardons. 





A letter was recently received by one of the leading directories 
of this country from a lawyer of high repute in Vienna, Austria, who 
desired to have his name enrolled in the directory, which stated: “The 
Chamber of Advocates objecting to the publishing of any advocate’s 
name in a directory, I cannot, to my sorrow, give any order for insert- 
ing my address.” This shows how different customs prevail in different 
parts of the world and in different professions. In the medical pro- 
fession in this country it is universally considered to be “unprofessional” 
to advertise, even by a card in the medical journals. In some foreign 
countries such a rule does not exist. When it comes to the profession 
of the Bar, there seems to be no such general practice, although there 
are hundreds of lawyers who hold that as to themselves at least there 
is such a rule, and they boldly take the ground that to advertise is 
unprofessional. We were amused, if not edified, sometime ago by 
reading an address in the “American Lawyer,” delivered before the 
Northwestern University School of Law (the address was delivered last 
October), which noted the increase in advertising by lawyers during 
the past century, and declaring that, while prior to that time it was 
considered unprofessional to advertise, since that time the rule has been 
changed, not only in America, but, in more recent years, in Europe. 
Attention was called to the leading law lists in directories in England, 
Ireland, Scotland and on the Continent, and specimens were then given 
of the advertisements of some American lawyers, chiefly in the West 
and South. Whatever may be thought of the “crime” of publishing 
a mere legal card in a newspaper or directory—and we confess our 
inability to see wherein it is not wholly proper—it does seem that the 
usual method by which shopkeepers announce their wares ought not to 
become a practice among members of the Bar. The address referred 
to goes on to say: “There was a young law firm in New York, two or 
three years ago, which said in an advertisement in a legal directory, 
“We defy competition.’ A firm in Salt Lake City advertised in ‘Hub- 
bell’s Legal Directory’ as follows: ‘We are a godsend to honest creditors, 
a holy terror to delinquents. Our motto is, “The devil take the hind- 
most man.’ We are dandies on stale claims.’ That is almost as bad 
as the card of a justice of the peace in Wisconsin: ‘If a man is in love, 
that is his business. If a girl is in love, that is her business. If they 
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contemplate matrimony, that is my business. J. B. French, justice of 
the peace and attorney-at-law. P. S.—I always reserve the right to 
kiss the bride. Terms liberal. Time given if desired.’ A prominent 
Texas firm has on its letter-head: ‘Office hours from dawn to dark.’ 
And a colored gentleman in Arkansas advertises as follows: “Thomas 
Jefferson Johnson was begat by the Republican party, conceived by the 
Goddess of Liberty, educated at the plow handle, emancipated by 
Abraham Lincoln, baptised by Charles Sumner, led into the church by 
Fred Douglas, brought up by John A. Logan, taught the articles of 
faith by Clayton Powell, once in the Republican party, never out,’ which 
proves beyond doubt that Mr. Johnson should never have been turned 
loose. An Ohio lawyer prints on his letter-heads, in red ink of a most 
gory hue: ‘Claims collected in cold blood.’ The card of a Chicago 
lawyer gives this interesting information: ‘Depositions taken before 
Mary Doe,’ which would show that Mary must be a lady of some 
renown. A lawyer in Metropolis, Ill., advertises by relegating his pro- 
fessional announcement to a small space and devoting the whole of the 
page to a picture of a big battleship done in red, white and blue, under 
which is the motto, ‘Remember the Maine. * * * While in Cleve- 
land, alongside of a picture of a woman with the right arm raised towards 
heaven, almost touching the word ‘free,’ in large letters, we find the 
following modest announcement: ‘Divorces.—Do not apply for a divorce 
until you have called on us, as we can save you the time, trouble and 
money. Consult us when in any trouble and it will cost you nothing, 
and our experience may be of inestimable value to you. The very best 
experienced legal talent. Divorce and accident or injury cases a spe- 
cialty. Consultation free and confidential.” The lecturer before the 
university continues: “This whole matter of advertising is somewhat 
as General Hancock once said about the tariff, ‘a local issue.’” But 
surely brag and swagger are not very professional, and it is to be hoped 
the state bar asscciations of the various states will frown upon such 
peculiar forms of advertising as were detailed in the address, 





One of the Jatest opinions filed in the Supreme court by Mr. Justice 
Collins sustained the act under which was formed the Essex County 
Park Commission, and holding that the act was valid with one possible 
exception, namely, that which put the appointing power of the com- 
missioners into the hands of the local judge. On the latter point he 
says: “The other objection, if a recent decision in this court in the 
case of Schwarz v. Dover shall be approved by tthe court of last 
resort, would seem to be fatal—not necessarily to the entire statute of 
1895, but to the method thereby prescribed for the appointment of the 
authorized officers. I think that the provision for the appointment of 
such officers, in a particular way, even if itself invalid, did not render 
invalid the otherwise perfect statute. Such provision is fairly separable 
from the main scope of the law. If the method for the appointment 
attempted be valid, well and good; if not, then no method was adopted. 
In that case the constitution itself is operative. By Article VII, section 
11, of the instrument, after provision for certain designated officers, it 
is, in paragraph 9, provided as follows: ‘All other officers, whose 
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appointments are not otherwise provided for by law, shall be nom- 
inated by the governor and appointed by him, with the advice and 
consent of the Senate, and shall hold offices for the time prescribed by 
law.’ I think that this provision was designed to all offices to be 
created by statute. Had the Park Commission act been silent as to 
how the commissioners authorized should be appointed, I entertain no 
doubt that their appointment would have lain with the governor, on 
the Senate’s advice and consent. Such must be precisely the effect of 
an abortive attempt to provide for a different mode of appointment. 
This being so, the principles governing action of officers de facto must 
apply in this case. The decision in this court in the case of Van Reypen 
v. Jersey City seems directly in point. There the contention was that 
the legislature had abrogated a previously existing method of appoint- 
ing members of a city board and had not constitutionally substituted 
any other method of appointment. This court held that the acts of 
the de facto board could not collaterally be questioned. In this state 
the doctrine of the validity for all purposes of the action of officers de 
facto is explicit and is fully sustained by the court of last resort. It 
is not open to inquiry, in any way, by the Board of Chosen Freeholders 
of the county of Essex, nor, except in a direct proceeding, by this court, 
how the members of the Essex County Park Commission were appointed. 
That commission is a de facto body holding offices under color of law. 
It has been entrusted with the bonds of the county of Essex to the 
extent of $4,000,000.00—a large part of which came under the express 
sanction of this court. It has been recognized as existent by the legis- 
lature in the cited act of 1902. Its requisition, therefore, on the Board 
of Chosen Freeholders was valid, however informal may be the title of 
its members.” The opinion is to be appealed from to the Court of Errors 
and Appeals in order that the whole subject, which includes the decision 
of Schwarz v. City of Dover, may be reviewed. We alluded to this 
same Park act in the December number of the Law Journal, page 355. 





ANTIQUATED OCOOURTS AND MISCARRIAGE OF JUSTICE. 


VIIlI. 
FAILURE OF JUSTICE FOR THE DEFENDANT—SET-OFF—RECOUPMENT. 


It would seem to a plain man having a controversy, or two contro- 
versies, with his neighbor, in which each claimed from the other money 
for debt or damage, that the whole matter might be settled in a court 
of justice in one law suit. And so it is in the present procedure of 
England and her colonies. In our state, on the contrary, the general 
rule is that, if the defendant in a court of law have a just claim against 
plaintiff, he must bring a second law suit to establish it. The excep- 
tions to this rule are chiefly in those cases which fall within the narrow 
and technical bounds that limit the fields of Set-off and Recoupment. 
How narrow and how technical are these bounds the two following cases 
will help you to understand: 

James sued two partners for a debt which the firm owed him. But 
he was himself indebted for a smaller sum to one of them, named John- 
son, for which Johnson had his note. This note, the two partners, by a 
proper plea, set up in James’ action and claimed an allowance for it. 
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After the plea was filed, but before trial, the other partner died and the 
suit proceeded against the survivor, Johnson, alone. In a learned 
opinion (in which all the precedents cited, except two, were from 
English reports aged, at that time, from eighty-four to one hundred and 
thirty-three years) the Supreme court decided (1) that as James owed one 
partner only, whilst both owed him, the deduction could not have been 
made had both partners lived through the action; (2) that had the dead 
partner died before James began his suit the deduction would have 
been allowed; but (3) that having, in fact, died after beginning it, no 
allowance could be made. 

Johnson must, therefore, pay the firm debt to James in full, and 
bring another law suit to get back what James owed him. There was 
also a question on the merits, but the court declined to decide that. 
The case is Johnson v. Kaiser, 40 N. J. L. 286. 

Wakeman exchanged with Illingsworth some real estate. There 
was a difference between the agreed prices of the two properties, and 
the latter gave to Wakeman a bond for $7,000.00 to secure that differ- 
ence. Later, Wakeman brought suit on the bond, to which Illings- 
worth pleaded, in effect, “You deceived me and induced me to 
make the exchange by false representations as to the money you spent 
on the property.” After trial, the Supreme court decided (1) that the 
false representations were of such a kind that they did not render the 
bond void; (2) that even if Wakeman had practiced legal deceit (which 
point the court declined to decide) and Illingsworth had suffered dam- 
age in consequence, yet the latter could not, in that action, have his 
damages ascertained and deducted from the debt he owed Wakeman; 
(3) that, in order to recover such damages, Illingsworth must bring 
another action against Wakeman. The case is reported as Wakeman v. 
[llingsworth, in 40 N. J. L. 431. 

Such are the dangers which beset the defendant when he is per- 
mitted to bring forward his lawful rights in a court of law in New 
Jersey. But if it happen that the lawsuit be brought in the Court of 
Chancery an entirely different rule of procedure will govern it.’ In 
that court a defendant may, generally, set up any claim which he has 
against the plaintiff and which is directly connected with that of the 
latter. It is necessary only that his answer state the claim “by way of 
cross-bill.” Hence the question whether a defendant’s rights will be 
protected in the plaintiff's action may depend upon the question whether 
the action chances to fall to this court or to that. 

A twentieth century De Tocqueville, in studying our institutions, 
might ask a justice of our Supreme court questions like these: “The 
American being a most practical people, why is it that you so much 
multiply the legal proceedings? Your courts—is it not their affairs 
to establish the rights of the suitors who enter them and present their 
claims? If the plaintiff and defendant have each a claim against the 
other, why is it necessary to make two law suits instead of one? And 
how is it that in such case one law suit is enough in one court, but 
two law suits are necessary in the other court?” The learned justice 
would reply (if he had informed himself upon the point) that the explana- 


1 As to set-off in equity, see Pomeroy on Code Remedies, 3729. 
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tion is found in the notion which our semi-civilized English forefathers 
conceived some six or eight hundred years ago respecting the nature of a 
legal action. Their primitive idea of an action was that of a single 
demand for a single act of restitution or of reparation. For a long 
time the only defense that was allowed was “a flat denial of all that 
the plaintiff has said.” “To defend means to deny.” In course of 
years this rule was so far modified as to permit the defendant to set 
up the defenses which have come down to us as special pleas at com- 
mon law, but centuries passed before the defendant was allowed to 
assert a legal claim against the plaintiff in the same suit, and then 
only in the narrow class of cases called set-off; that is, cases in which 
the plaintiff sues ex contractu for a debt, being himself indebted to 
the defendant. The statutes permitting this worked an innovation upon 
the ancient procedure.’ 

Yet more recently, and within present memory, another innovation 
has arisen, in this state by statute, elsewhere by judge-made law. It is 
called recoupment.* It applies to a yet narrower class of cases than 
that of set-off. In the first place, the defendant’s claim must arise from 
the same contract as that on which plaintiff sues. If, for a price, I let 
my team to my neighbor, at the same time warranting the wagon to be 
sound, should I afterwards sue for the hire, the defendant may set up 
against me, in the action, a claim for damages caused to him by defects 
in the wagon existing when he received it from me. The two adverse 
claims arise from the same contract. But if my guarantee were not 
made at the same time, but say afterwards and upon the subsequent 
consideration that he should haul a certain load for me, then he can- 
not recoup his damages in my suit. The two claims arise from different 
contracts. Furthermore, the right to recoup is not allowed in cases 
of tort. If my horse stray into my neighbor’s field and destroy his 
crop, and he, in driving the animal out, recklessly injure it, two law 
suits will be necessary to settle the simple controversy as to the sums 
which we must pay to each other respectively for the damage to his crop 
and the injury to my horse.® 

In adjusting the conflicting claims of plaintiff and defendant, our 
courts are still bound in the fetters forged by our forefathers centuries 
ago, in the days when judges of the law courts presided at battles 
fought, on their command, by plaintiffs and defendants clad in armor, 
in order to try the question of the legal rights in controversy.® 

Englishmen, being more progressive than we in the administration 
of justice, discarded these medieval handicaps upon their courts over a 


2 Pollock & Maitland’s Hist. of English Law, p. 607 et seq. That work and Bigelow’s “ History of 
Procedure in England ”’ trace the he pet ee of common law procedure from its origin to the end of 
the thirteenth century, when it had attained the fully developed frame work of which all subsequent 
changes, to 1878 in 7 and to the present day in New Jersey, have been mere modifications. 
There was no place in the system described in the page cited in the first-menticned work or in Chap- 
bo i! to in the second, for a claim by the defendant against the plaintiff. And see, Pomeroy, 

e Rem., , 

3 The English statutes, giving the right of set-off, (2 and 8, Geo. II) were passed respectively in 1729 
and 1735. Set-off in i. proceedings had been allowed by the bankruptcy act some years pre- 
— 23 Am. and Eng. Ency. L., p. 222. 

4 Recoupment, in this state, is of statutory origin. Price v. Reynolds, 39 N. J. L. (10 Vr.) 172. Itis 
said to have been developed in the other states and in England from judicial decisions. Pomeroy, Code 
Rem., 2731, Am. and Eng. Ency. of Law, title—“ Set-off.”’ . 

199 } or a short statement of the rules governing set-off and recoupment, see Pomeroy, Code Rem., 
et seq. 

6 Blackstone’s Com., III, p. 839. 
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quarter of a century ago. The Judicature act (1873) provided that the 
court should grant to the defendant, if he made due claim thereto, 
any relief to which he might be entitled if he brought another 
suit against the plaintiff for it.7 By force of this law and the 
rules of court made under it, “a defendant is entitled to set up any 
counter-claim that is not so incongruous as to be incapable of being tried 
with the original action.” The plaintiff's claim and the defendant’s may 
arise out of entirely different transactions and may be of different 
natures, yet if they can be conveniently tried together the counter- 
claim may stand. The one may arise from contract and the other from 
tort. Where the plaintiff sued for a bill of costs the defendant was 
allowed to counter-claim for negligence. It is allowed, though the 
right to it arose after the suit was begun.* The court may not only 
give judgment for the defendant for the balance, if he is entitled to 
more than the plaintiff, but it “may otherwise adjudge to the defendant 
such relief as he may be entitled to upon the merits of the case.”® The 
purpose of these provisions is to make one litigation under the new 
procedure take the place of two under the old. Are the two adverse 
claims capable of trial in one action as well, having regard to justice 
and the convenience of the court and the parties, as in two? That is the 
test, and it is a test of convenience. Had the two cases mentioned 
above been brought in an English court, the adverse claims of the 
plaintiff and defendant, in each, would have been determined in the one 
suit and the controversy finally ended. 

The principle which should determine what claims of plaintiff and 
defendant, respectively, ought to be adjudged in the one suit is not 
difficult to discover. The people pay their judges and maintain their 
courts in order to get their legal controversies settled according to their 
substantive rights. To this end that procedure is best which brings 
the speediest and cheapest determination of these controversies con- 
sistent with due consideration of the law and the facts. Generally the 
adverse claims of plaintiff and defendant can be tried in one action 
with as full and exact an inquiry into the facts and with as ample con- 
sideration of the law as they could be if each were the subject of a 
separate action. If necessary (as it seldom would be) the different 
issues could be separately tried in the one action. As one action upon 
a given controversy usually costs less than two, the burden of showing 
that two are necessary should be placed upon him who demands that 
course, and his application for it should be addressed to the discretion 
of the court. That is the English practice.” 

The code procedure of the states which have adopted codes enlarged 
greatly the right of the defendant to prove his claim against the plaintiff 
as that right had been limited by the rules of set-off and recoupment. 
But the codes fall far short of the present English procedure in this 
regard. Without entering into details, it is, perhaps, enough to say 
here that the codes in general permit a counter-claim only (1) when the 
claims of both plaintiff and defendant arise from contracts (they may 


7 Sec. 24, sub-sec. (3). 

§ “Annual Practice ’’ (1901), pp. 289, 290. 
9 Order 21, rule 17, ‘‘Annual Practice.”’ 
10 Order 21, rule 15. 
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be different contracts); or (2) when both claims arise from the same 
transaction or are connected with the same subject-matter." If, under 
that procedure, one sues and gets judgment against me for carelessly 
injuring his horse by over-driving, I cannot recover against him, in the 
same action, a debt which he unjustly refuses to pay me. In such case 
a second law suit is necessary. 

The experience of the American states under the codes was before 
the English Commision which prepared the carefully studied plan of 
procedure embodied in the Judicature act and the rules made pursuant 


to it. 
CHARLES H. HARTSHORNE. 
Jersey City, January, 1903. 
(To be Continued. ) 


11 Pomeroy, Code Rem., 2772, 774 et seq. 





CONSTITUTIONAL AMENDMENT ESSENTIAL TO PROVIDE THE BEST 
MUNICIPAL ELECTION. 


The local newspapers have constantly and vehemently demanded 
the immediate repeal of the “Meeker act,” consolidating spring and fall 
elections in cities. The only ground urged is that by their amalgama- 
tion the consideration of important national and state issues excludes 
discussion of municipal affairs. Occasionally it is stated, as an alleged 
reason, that the passage of the law was secured by Republican bosses. 
It is not frankly avowed that these leaders were supported by the party 
in that act, nor that the voters concurred by the overwhelming majorities 
with which the Essex delegation was returned to the legislature. More- 
over, the press may not be entirely disinterested, and possibly some news- 
papers long for the good old days of plentiful advertisement tmcident 
to two elections. Their proprietors are not conscience-stricken in think- 
ing of the taxpayer. 

There are grave reasons for continuing the present law which seem 
to meet the sole ground advanced. The essential feature of our form 
of government is that tle will of the majority shall rule. It is based 
on the principle that there is more wisdom in the greater number. 
Experience teaches that the people are usually right. The time and 
place of holding election must be suitable for the accommodation of the 
greatest number. In the fall eighty-five per cent. of the vote is cast, 
and in the spring only fifty. The decision of municipal questions and 
the election of candidates must be accomplished in the fall by the 
majority of forty-three per cent. and in the spring by only twenty-six 
per cent. of the whole vote. This is not surprising, as in the fall election 
day is a holiday in the adjoining states, in which one-third of the voters 
of Hudson, Essex and Camden (and a large number in Bergen, Passaic, 
Union and Morris) transact business. This great army is practically 
disfranchised in the spring. The remainder of the voters are not inter- 
ested and most of them are engaged in their usual pursuits. The 
smaller vote is more easily influenced and controlled by the politician, 
and discussion is not serious among the many who cannot, or do not, 
cast a ballot in accordance with their opinion. In our last election 
municipal affairs received ample attention on the stump. 
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The consolidation should be continued in force until an election 
is provided which will furnish time and inclination on the part of the 
voters for full discussion of municipal affairs, and which will be at a 
time and place convenient to the voters so that the opinion of the 
largest number will be most likely to prevail. The latter is more 
important than the former. The former must give way until both can 
be provided. The latter is one of the fundamental rights of a citizen. 
King George III is condemned in the Declaration of Independence for 
an invasion of a similar principle in that he called “together legislative 
bodies in places unusual and uncomfortable,” thus preventing members 
from exercising their privileges. 

The remedy seems to be the election of municipal officers one year 
in the fall, and state and national the next vear in the fall. The recent 
New York constitution (1894, Article XII) provides for elections of 
city officers in odd-numbered years. Congressmen are elected in even- 
numbered years. The term of the governor and senators may be 
reduced to two years, as it has been in New York, or enlarged to four 
years, and they elected with the congressmen. Assembly terms may 
be two years or remain as now arranged without serious invasion of the 
separation principle. The county, town, village and borough elections 
may be changed similarly to the odd-numbered year. No governor, 
congressman or state senator will be elected in Essex in 1908, and we 
will have a fair example of such an election. 

Great and continued efforts are necessary to secure such amend- 
ment. It must be passed in our legislature, then advertised, passed by 
the succeeding legislature, and submitted to the people at a special 
election. Submission of amendments to the people more than once in 
five years is prohibited. 

The amendments relating to the Court of Errors and Appeals will 
be acted upon at the present session, and, if passed, will be submitted in 
1903, thus prohibiting further amendment until 1908. 

In addition to the municipal election amendment, there are many 
others, sound in principle, which have been in practical operation else- 
where and found protective and satisfactory. These will all suffer unless 
included in the next submission to the people. New Jersey is the most 
conservative state in the Union in the development of practice and pro- 
cedure, and in regard to many other matters except in extending privi- 
leges to aggregations of wealth. 

A thorough revision of the provisions relating to courts is desirable. 
Our present antiquated system of practice and procedure is expensive 
to litigants and is, in many cases, a denial of justice. In one case a 
candidate appointed to office held by another instituted quo warranto 
proceedings to determine his title to the office, then a mandamus pro- 
ceeding, to be placed in office, and finally an action at law to obtain 
arrears of salary. The Court of Chancery should be abolished and 
equitable rights and remedies administered in the Supreme court. 
Review by an appellate tribunal of the determination of a motion for a 
new trial should be permitted. Charles H. Hartshorne has written a 
series of illuminating articles, published in the New Jersey Law Journal, 
which compare practice in England and various states with that of our 
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own state. These articles should be published in every county and 
placed before every voter in the state. 

The veto power of the governor should be more effective. His 
power is confined to a mere statement of reasons when he disapproves a 
bill which may be passed over his veto by a simple majority. At least 
a two-thirds vote should be required. 

A lieutenant-governor should be elected. One who may succeed 
to or even temporarily execute the great office of governor should be 
chosen by the people instead of by a political caucus of the majority in 
the Senate, where the influences at work are seldom public and may 
result in selecting an improper person. 

The system of electing senators and assemblymen by counties in a 
county representation policy is at variance with the principle of direct 
representation of the people. It is un-American and undemocratic, per- 
mitting the small counties to be equal to the large counties in the Senate 
and stifling the minority in certain counties where, by direct representa- 
tion by means of definite districts, that minority would carry most of 
the Assembly districts. Essex, with a population of 359,053; Hudson, 
with 366,048, and Passaic, with 155,202, having nearly one-half the 
population of the state, cast one- seventh of the senatorial vote, and each 
is made equal to Cape May, with 13,201; Ocean, with 19,747, and Sussex, 
with 24,134. Originally inhabitants formed townships; then adjoining 
small hamlets, townships and cities formed counties. Each county 
possessed peculiar characteristics of its own and had peculiar interests. 
The county lines no longer mark such distinctions among localities. 
The historical reason no longer existing, the system should be abolished. 
The system was also based on the Federal constitutional provision 
respecting the selection of senators, which was a compromise of the 
jealousies among states. Surely, the jealousies among counties will 
not require the maintenance of this policy. 

A means ought to be provided for calling a popular convention to 
adopt constitutional amendments at stated intervals. The provision is 
in some states that every twenty years the question, “Shall a constitu- 
tional convention be called?” shall be submitted at the polls. If adopted 

a special election of delegates from defined districts is held. The con- 
vention’s report is submitted to the people without legislative action. 
This furnishes to the people a more direct and certain means of exercis- 
ing their rights to adopt a constitution favorable to them, and an import- 
ant and most practical feature is that it gives them power to initiate 
progressive measures. With only the present system the people are 
limited to approval or disapproval of what the legislature may see fit 
to submit. The popular conventions will not be likely to be controlled 
by politician, corporation or sets of individuals with selfish aims. The 
five-year prohibitory amendment clause should be stricken out, as it 
unduly restricts the right to amend. 

There are some other amendments that should be considered. A 
provision requiring the sale of public franchises at auction every twenty 
years, to the highest bidder, is worthy of adoption. A provision direct- 
ing that right to obtain reasonable damages, resulting from death or 
injury, when caused by negligence, shall not be impaired, is advisable. 





44 THE NEW JERSEY LAW JOURNAL. 


It will resist any attack made on the right in the future by selfish cor- 
porations which, with growing power, may disregard interests of the 
people. 

One is reluctantly constrained to believe that the legislature should, 
for the present, delay action upon the Court of Errors and Appeals 
provisions. They are at best a drop in the bucket compared with the 
most important provisions relating to reorganization of all courts, 
manner of electing senators and municipal elections. If the amendments 
are submitted to the people in 1903, all discussion will cease and another 
long period of conservative inaction will ensue. 

This legislature can greatly advance the early examination of these 
subjects by providing for a popular constitutional commission, to be 
held early in the summer, and which shall report to the next legislature 
in 1904. Amendments can then be passed, advertised, and subsequently 
approved by the legislature of 1905; then submitted to the people. The 
members of the commission can be elected by the people by the district 
system. 

These are all important matters affecting vital interests of the people. 
It is respectfully submitted that the public press will do a real service 
to the people by assisting them to study and to analyze these subjects, 
and, in particular, by systematically directing their efforts to secure 
municipal elections in accordance with the fundamental rights of the 
people instead of hurling their “slings and arrows” at the Meeker law. 


WILLIAM PARMENTER MARTIN. 


IN RE BSTATE OF GEORGE 8. WARD, DECEASED. 


(Essex County Orphans’ Court, December 19, 1902). 
Distribution of Estate—Interest on Legacy—Trust Funds. 


Mr. William B. Guild for applicant. 
Mr. Samuel V. Hulse for executors. 


SKINNER, J.: Counsel being present in the matter of the estate 
of George S. Ward, deceased, presented to me last week, I will dispose 
of it orally, without subjecting the parties to the delay incidént to the 
preparation of a written opinion. 


The application is made to me informally as relating to the distribu- 
tion of the estate of George S. Ward. No petition is filed; no proofs 
taken. The facts are submitted by stipulation. It may be that this 
should come before me as a suit for a legacy rather than an application 
for an order for distribution. Be that as it may, counsel are agreed that, 
in whichever form is proper, the question shall be regarded by me as 
in my hands. 

The controversy is over the allowance of interest to two of the 
three minor grandchildren of the testator, George S. Ward, for whom 
he made provision in a codicil to his will, which is as follows: 

“In lieu of the provision made in my said will for my daughter 
Clara, since then deceased, I give to the three children of my said 
daughter Clara the sum of eighteen thousand dollars, in addition to 
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which I give them one-third of the principal amount of a policy on 
my life in the Mutual Life Insurance Company of New York City; 
the said sums to be divided between the said children, share and share 
alike. I order and direct the said sums shall be held by my executors 
in trust for the following purposes, the principal to be paid to said 
children as they respectively arrive at the age of twenty-one years, and 
until then the income arising therefrom to be paid half-yearly to the 
legally appointed guardian of the said children for their education and 
support, 

Of these three children, May Smiley was of age before the death 
of the testator, and it is admitted that she was not entitled to interest 
upon her legacy when it was paid to her, June 20,1901. It is contended, 
however, that the other two were still minors and are entitled to interest 
from the death of the testator. 

This legacy is not a specific legacy. It is the gift of eighteen thou- 
sand dollars, not of any securities of the estate amounting to eighteen 
thousand dollars, naming the securities. There is the further gift of 
one-third of an insurance policy, but even that is not specific. The 
insurance policy is referred to only as a convenient method of designating 
the amount of the legacy. The testator says: “In addition to which I 
give them one-third of the principal amount of a policy on my life.” 
In the codicil, where he is establishing a trust, he says: “I order and 
direct the said sums shall be held by my executors in trust;” treating 
the provision made for his grandchildren as the gift of several sums of 
money. 

If it is not a specific legacy then it would not carry the increase 
and emoluments of the fund in which it happened to be invested at the 
time of the testator’s death, and, as a general legacy, it would not draw 
interest under the settled rule of this state until one year after the 
testator’s death. 

There are some excepions to that general rule, and it is sought to 
bring this case within one of them. One exception is that a provision 
made by the testator for the maintenance and support of a child, or of one 
to whom he stood in loco parentis, will draw interest from the death of the 
testator. The testator in this case, however, did not stand in loco par- 
entis to these grandchildren. They lived with their father and were sup- 
ported by him. The mere fact that they were grandchildren does not 
bring them within this exception. See Howard v. Francis, 3 Stew. 444; 
Marsh v. Taylor, 16 Stew. 1. Nor does it come within another excep- 
tion to that rule, which exception is that if some aliquot portion of the 
residue of an estate is given to one for life, with remainder over, interest 
will be allowed from the death of the testator. This is not the gift of 
any portion of the residue. 

It is claimed that the legatees are entitled to interest from the death 
of the testator because, by the codicil, he directs that “the said sums 
shall be held by my executors in trust for the following purposes: The 
principal to be paid to said children as they respectively arrive at the age 
of twenty-one years, and until then the income arising therefrom to be 
paid half yearly to the legally appointed guardian of the saitl children 
for their education and support.” As I have said, one of the excep- 
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tions to the general rule is that legacies to the testator’s children for 
their maintenance draw interest from the testator’s death, and it is 
argued that, because this legacy is expressed by the testator as being 
for the education and support of the legatees, it will be subject to the 
same rule. The rule that allows interest from the death of the testator 
upon legacies given to the testator’s children for their support is not based 
upon the fact that the testator, in his will, declares his intention that it 
shall be for their maintenance and support. The law applies that rule 
whether or not the testator has so declared his intention, and it is said, 
in Woerner on Administrations, star page 1007, that that is so—the 
interest is allowed whether the testator says so or not. The foundation 
for the rule is the presumption of the law that the testator meant to 
perform a duty he was under to his children. The foundation of the 
rule is the duty that the parent is under to care for his minor children, 
and because of that duty, if he gives a legacy to his children, whether 
or not he says that it is for their maintenance and support, the law pre- 
sumes that that is his intention and so effectuates it; that is, allows the 
income or interest from the death, because the duty to maintain and 
support is a duty that he will be presumed to have intended to perform 
from the time of his death without an interval in which they would 
perhaps be subject to many distresses without that provision. Now, 
this duty at common law, and independent of the statute, extended only 
to infant children. For the reason, then, of the rule being thus limited 
to infant children, we might expect to see a corresponding limitation of 
the rule itself, and we find it so, for the authorities say that it does not 
extend to adult children, and for the same reason they say that it does 
not extend to grandchildren. That is held in Howard v. Francis and 
Marsh v. Taylor, before cited. In the American notes to Williams on 
Executors, 7th Amer. Ed., Vol. 2, p. 752, it is said that in some states 
the legacy to an adult child, for his support, will bear interest from the 
testator’s death; and that in Pennsylvania this exception has been 
extended to any legacy for maintenance and education, whether the 
legatee be an infant or is related to the testator or otherwise; but in 
New Jersey, the editor says, the exception is strictly confined to minor 
children of the testator, citing this case of Howard v. Francis. The 
language of the court in this last-mentioned case is: “But the fact that 
the legacy is given for support will not of itself entitle the legatee, 
although a child of the testator, to interest from the death of the testator 
if the legatee be an adult, nor are grandchildren entitled.” 

I may add that the contention of the minor grandchildren in this 
case, if allowed, would result in an unequal provision for the grand- 
children where the testator manifestly intended an equal one, for it is 
admitted that of the three grandchildren one, May Smiley, was of age 
when the testator died, and it is admitted that she is not entitled to 
any interest until one year after the testator’s death, as the interest was 
only to be paid to them until they reached the age of twenty-one. If 
the other two grandchildren are paid interest for the year after the 
testator’s death they would each get that much more than May, and, as 
I said, the result would be an unequal provision where the testator 
plainly intended an equal one. 
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In this case the executors are to hold in trust the sums given to 
the grandchildren until they reach the age of twenty-one, paying to them 
the income in the meanwhile; that is, they are to invest that amount. 
They are not required to make such investment until one year after 
the testator’s death, and the case falls within Halstead v. Meeker, 3 C. E. 
Green 136, and Harrison’s Executors v. Jacobs, 12 C. E. Green 28. See 
also Welsh v. Brown, 14 Vroom 437. 





ARTHUR J. TOWNE v. JACOB GOLDMAN. 


(First District Court, City of Newark, December 30, 1902.) 
Replevin— Pledging of Goods—Pawn—Factor’s Act. 


HARRIS, J.: This is an action of replevin for five watches. The 
plaintiff had a salesman by the name of Keller, to whom he intrusted 
watches to sell, either for cash or on an agreement to pay by installments. 
Keller pawned with the defendant four watches of the plaintiff, given into 
his possession to sell. For three of these watches, he says, he turned in to 
the plaintiff fictitious contracts of sale by installment and an alleged 
payment on such contracts. Keller has pleaded guilty to a criminal 
charge of pawning goods given him to sell. He says he gave the 
plaintiff money with the fictitious contracts, but did not tell him he 
pawned the watches. The amount of such payments is not shown, 
nor are any payments on fictitious contracts identified as relating to these 
particular watches. 

I do not think any such facts are proved as would entitle the 
defendant to the payment of any amount of money from the plaintiff as 
a condition precedent to a right to the return of the watches. 

The question is raised in this suit, whether a general power of sale, 
with possession of goods, does not give a right to pawn or pledge, and 
for an affirmative answer to this question the case of Ludwin v. Baruch, 
69 N. Y. Sup. 933, is cited. This case, in sustaining that principle, makes 
this distinction: if an agent has goods in his possession, with a general 
power of sale, and a pawnbroker, in good faith and without knowledge 
that he was not the true owner, acquires such goods, he may retain them 
until his lien is paid. But if the agent has the goods in his possession 
for disposal to a specified third party an innocent pledgee will not be 
protected. It is difficult to see any reason for this distinction. The 
indicia of ownership, possession, is the same in both cases. The real 
ground of the court’s decision in the above cause is apparent from the 
examination of the case of Pegram v. Carson, 10 Bosworth 505, cited 
therein. 

The decision in Pegram v. Carson was based on the construction 
of section 3 of the Factor’s act (New York statute), as will appear on 
page 518: “One of the purposes of section 3 was not only to abolish the 
universally admitted harsh rule of the common law (Williams v. Barton, 
3 Bing. 139, per Best, C. J.), which made pledges by a factor, author- 
ized only to sell, void, but to break down all distinction between an 
authority to sell absolutely and one to transfer conditionally by a pledge.” 
Also on page 535: “The design of the Factor’s act was to change the 
common law rule that a factor could not pledge the goods of his prin- 
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ciple and to declare that if he was intrusted with the indicia of title he 
should be deemed the owner and might be dealt with accordingly.” 

It will thus be seen that the New York cases are no authority for 
a denial of the principle that at common law a general power to sell 
did not imply a power to pledge. Such was the principle, as will appear 
from 2 Kent’s Commentaries 625, and many English cases that might 
be cited. 

In Warner v. Martin, 11 How. (52 U. S. Sup. Ct.), at page 224, 
it is said: “A factor or agent who has power to sell the produce of his 
principal has no power to affect the property by tortiously pledging it 
as security or satisfaction for a debt of his own, and it is of no conse- 
quence that the pledgee is ignorant of the factor’s not being the owner.” 
When goods are so pledged or disposed of the principal may recover 
them back without tendering to the factor what may be due him and 
without any tender to the pawnee of the sum for which the goods were 
pledged. Also see Loring v. Brodie, 134 Mass. 453. 

The mere possession of property is not proof of ownership, and 
possession is the only indicia of ownership or right to deal with the 
property that appears to the pledgee. It seems to me that it would be 
just as reasonable to say that every innocent purchaser or pledgee of 
property honestly in the possession of the party selling or pledging shall 
derive good title or lien thereon, as to say that possession with a power 
to sell implies a power to pledge. 

There will be judgment for the plaintiff for the return of four 
watches under pawn tickets 485, 518, 558 and 889, and judgment for 
the defendant for watch under pawn ticket 706, and each party will be 
entitled to costs and an attorney fee against the other of five dollars. 





OVERSEER OF THE POOR OF PEQUANNOCK TOWNSHIP v. AUGUSTUS 
GUENTHER. 


(Morris Quarter Sessions. ) 
Disorderly Persons—Appeal to Quarter Sessions—Appeal Bond. 
On appeal from the decision of John Shippee, justice of the peace. 
On motion to dismiss the appeal. 


VREELAND, J.: This action was brought under the act “Concern- 
ing Disorderly Persons” (Revision of 1898), P. L. 1898, p. 942. 


The trial before the justice resulted in a decision in favor of the 
defendant, rendered April 21, 1900. 

The overseer of the poor, Samuel W. Van Ness, executed an appeal 
bond, with S. W. Mathews as surety, dated April 28, 1900, conditioned 
for the prosecution of an appeal from said decision in the Court of 
Common Pleas. The justice’s transcript does not show when the bond 
was filed. By section 21 of the act referred to, it is provided that either 
party, upon paying all costs incurred and “by filing with such magistrate, 
within five days after trial before him, a written notice of his intention 
to appeal from the decision of said magistrate or jury, may appeal to the 
Court of Quarter Sessions of the county wherein such trial was had.” 
It will be seen that, in order to give the Quarter Sessions jurisdiction, 
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there must have been a writtén notice filed within five days after trial. 
This is a jurisdictional requirement. 

It is admitted in this case that no actual written notice was given, 
unless the appeal bond referred to can be construed to be such notice. 
This is the contention of counsel for the appellant. 

It has been held that, where the statutory affidavit required in a 
jury case was not filed when the appeal was demanded, the omission could 
not be supplied and was fatal. See Coleman v. Warne, 4 Hals. 290; 
Park v. Hunt, 7 Hals. 82. 

My conclusion is that the motion to dismiss the appeal must prevail 
for two reasons: First, because, if the appeal bond operates as a notice, 
it was not given within the five days’ time fixed by the statute, as the 
trial was on April 14; the decision was made April 21, and the filing of 
the bond was not earlier than its date, April 28. Second, I do not think 
that the appeal bond can operate as a notice of an appeal to the Quarter 
Sessions, as it was conditioned for an appeal to the Common Pleas, which 
court has no jurisdiction in a proceeding of this kind. 

The motion to dismiss will prevail and a rule can be entered to that 
effect. 


JOHN WALTERS e. GEORGE A. SHIELDS. 
(Morris Common Pleas, December 24, 1902.) 


Breach of Warranty—Deceit—Notice of Defect—Failure to Return Article—Charge of 
Court—New Trial. 





On appeal from small cause court. Application for a new trial in 
the Pleas. 


VREELAND, J.: This action was instituted for the recovery of 
damages for an alleged breach of warranty arising out of a contract for 
the sale of a horse by the defendant to the plaintiff. A verdict was ren- 
dered for the plaintiff for $188.50. 


The defendant applies for a new trial on four grounds: First. 
Because the evidence did not show there had been fraud. Second. 
Because the jury failed to understand that it was necessary to show a 
breach of warranty. Third. Because the court charged the jury that 
the law did not require the plaintiff to notify the defendant of the 
sickness of the horse and offer to return it to the defendant. Fourth. 
Because the court failed to charge the jury that if the plaintiff did not 
notify the defendant of the illness of the horse, the plaintiff's evidence 
was thereby prejudiced. 

First.—The state of demand, as amended, alleged the warranty of 
soundness of the horse, and was not based upon a charge of deceit. 
The evidence supported the jury in finding that there was a warranty, 
and that the warranty was broken. Not being alleged, it was not neces- 
sary to prove fraud. 

Second.—The insistment of defendant’s counsel that the jury did 
not understand that it was necessary for the plaintiff to prove a breach 
of warranty may or may not be correct. The objection is not valid, 
because the court charged the jury in express terms that, if they found 
the evidence showed a warranty, the burden of proof was then upon 
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the plaintiff to next show that there had been a breach of that warranty 
before he was entitled to recover. 

Third.—The law seems to be clear that in a case of this kind it is 
not necessary that the horse should have been returned when found to 
be sick, or that the defendant should have been notified thereof. The 
sale was absolute. The horse had been actually delivered, paid for and 
taken home by the plaintiff on May 20 last, and very soon thereafter 
was taken sick and died May 25, having been attended by a veterinary 
surgeon employed by the plaintiff, and the evidence of the plaintiff, who 
was a physician, showed the horse could not have recovered. No 
attempt was made to return the horse and, although it is in evidence 
that a letter was sent by the plaintiff to the defendant, which was not 
produced and its contents were unknown to the jury, there is no direct 
testimony that notice was given to the defendant of the sickness of the 
horse. I do not understand that notice was legally required, although 
it might have been reasonable to have sent it. 

“The buyer may bring his action at once, founding it upon the 
breach of warranty, without returning the goods.”’ Parsons on Con- 
tracts, 7th Ed., p. 636, 592. 

The following are some of the citations in support of the text just 
quoted: Fielder v. Starkin, 1 H. Bl. 17, a leading case held that a neglect 
to inform the vendor of the discovered breach of the warranty for sev- 
eral months after the sale did not bar the purchaser’s right to an action 
for breach of warranty. Pateshall v, Tranter, 3 A. & E. 103. 

In Rutter v. Blake, 2 Har. & J. 353, a strong American case, it was 
held that an action may be maintained for breach of warranty without 
returning the goods. 

A purchaser may, on breach of warranty, elect to return the article 
and recover the price, or retain it, and recover damages. Wright v. 
Howell, 35 Ia. 288. 

In Waring v. Mason, Executrix, etc., 18 Wend., p. 435, the court 
said: “It is well settled, however, that in the case of an express war- 
ranty it is not necessary to return, or even offer to return, the article 
sold, in order to recover damages sustained by a breach of warranty. 
If he wishes to rescind the sale and recover back the whole price paid for 
the article, he, the vendee, must return or offer to return it within a 
reasonable time, but not otherwise,” referring to Fielder v. Starkin, 1 
H. Bl. 17; 1 Camp. N. P., 194, Note a. The weight of modern authority 
is decidedly in favor of the rule of the text, that an action lies for 
breach of a warranty, express or implied, without returning the prop- 
erty, or giving any notice of the defect. Parsons 592, Note k. 

Where there is a warranty without fraud, and no stipulation in 
the contract that the goods may be returned, the only remedy is by an 
action on the warranty. Voorhees v. Earl, 2 Hill 291. 

A direct action of the buyer may be maintained for damages for 
the breach without notice to the vendor. Benjamin on Sales, 2 Amer. 
Ed., par. 899, referring to Vincent v. Leland, 100 Mass. 432, citing 
among others, Waring v. Mason, 18 Wend, 425; Muller v. Eno (J. Com- 
stock), 14 N. Y. 602; Day v. Pool, 56 N. Y. 416; Kellogg v. Denslow, 
14 Conn. 411. It is not necessary to return or offer to return the article 


sold. 
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A purchaser is not bound, on account of a breach of warranty, to 
rescind the sale and return the goods. A claim for damages for the 
breach is not barred by the vendee’s delay in giving notice of the breach 
to the vendor, nor by omitting to give such notice altogether. Muller 
v. Eno, 14 N. Y. 602, citing Waring v. Mason, 18 Wend. 425, and other 
cases. 

The acceptance and retainer of the goods, after a reasonable time 
for inspection had elapsed, without return or notice, is not a legal bar 
torecovery. Ibid., Hubbard, J. 

If there is a breach of an express warranty the purchaser has no 
right to return the goods unless there was fraud in the sale. He is not 
bound to return them even in case of an executory contract. Day v. 
Pool, 52 N. Y. 416 (419-420). 

Return of the property to the vendor, or notice of its defects, is 
never necessary, except to enable the vendee to withhold, or recover 
back, the price, upon the actual disaffrmance of the contract, and 
thereby revesting the title in the vendor. Kellogg v. Denslow, 14 
Conn. 421. In all cases of fraud or warranty, where the vendee has 
the right of disaffirmance, he may keep silence, and bring his action 
in affrmance of the sale, either for the fraud or upon the warranty. 
After a full acceptance by the vendee, with knowledge of the defects in 
the property, or neglect to obtain that knowledge, his right to annul 
the sale is extinguished, but his other remedies are unimpaired. Ibid., 
p. 424. 

In Fielder v. Starkin, 1 H. Bla. Rep. 17, which was an action on 
the warranty of a mare, the defendant obtained a rule to show cause 
why the verdict should not be set aside on the ground that the plaintiff 
had not returned the mare, or given reasonable notice of her unsound- 
ness. The Court of Common Pleas held, unanimously, that no notice 
or return was necessary to be shown in an action on the warranty. 

In the case of Perrine v. Sorrell, 30 N. J. L. (1 Vr.), p. 454, etc., the 
Supreme court held as follows: That the plaintiff had a right of action 
for a breach of warranty, although the warranty, which was in writing, 
stated that the defendant would take the colt back if it did not suit the 
plaintiff. The colt was taken sick on the day it was sent to the plaintiff, 
was well taken care of and nursed, grew worse from day to day, and 
in a month afterwards died from inflammation of the lungs. It was con- 
tended in the argument that the plaintiff could not recover until he 
proved that he had called upon the defendant to furnish another horse, 
and that the defendant had refused to do so, but the Supreme court 
held otherwise. This demonstrates that it was not necessary to return 
the horse in order to maintain the suit. It was also held in this case 
that it was the duty of the plaintiff to have the animal properly cared 
for at the cost of the warrantor. 

Fourth.—The defendant’s counsel contend that the court should 
have charged the jury that if the plaintiff failed to notify the defendant 
of the unsoundness of the horse, the plaintiff's evidence was thereby 
weakened. The defendant did not request the court to so charge. I 
am unable to find any authority which holds that the court must do so, 
and I am inclined to think, from the trend of the cases cited, that: it 
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cannot be so, but however that may be, it was settled in Perrine v. 
Sorrell, 1 Vr. 454, that a party should not be allowed on appeal for the 
first time to raise a point, which might have been corrected if distinctly 
made in the court below. As the specific point was not raised at the 
trial it cannot avail on this application. 
A new trial is, therefore, refused. 
HEADLEY v. LEAVITT. 


(New Jersey Court of Errors and Appeals, January 9, 1903.) 
Appeal— Practice— Respondent not Permitted to Reverse his own Decree. 


On bill filed in Chancery to restrain proceedings at law, the defend- 
ant demurred. The demurrer was sustained, and the complainant 
appealed. The respondent applied for an order to reverse the decree 
and remit the record, because he intended to obtain leave from the 
Court of Chancery to answer the bill. The appellant opposed on the 
ground that his case had been fully set out in his bill, which had been, 
by the decree below, dismissed; and that, having taken the appeal and 
prosecuted the same with due diligence, he was entitled to the opinion 
of this court on the issue raised by the defendant, and adjudicated in the 
court below. The cause was ready for argument. 


Mr. John H. Backes, pro. 
Mr. L. Sattherthwaite, contra. 
PER CURIAM: The motion is denied. 








(New Jersey Supreme Court, November 10, 1902.) 

Justice of the peace—Jurisdic- sented, between each other, for a 
tion — Absence — Transcript.—1. hearing on a future day named. 
Where a justice of the peace is The same result follows where an 
absent on the day to which acause adjournment is made for more 
has been regularly adjourned, and than thirty days without an 


thereby fails to make a further 
adjournment, he loses jurisdiction. 
This is not cured by an entry in 
the docket explaining his absence, 
and adding that both parties as- 


affidavit and without consent. 2. 
The transcript of the justice is not 
evidence of anything that trans- 
pires out of court, or not in the 
regular progress of a cause. 


Certiorari to justice’s court, Monmouth county. 


Certiorari by the state, on the prosecution of William P. Murphy 
against Thomas P. McKenna, to review the judgment of a justice. 


Judgment set aside. 


Argued June term, 1902, before Dixon, Pitney and Hendrickson, JJ. 


Mr. Thomas P. Fay for prosecutor. 


Mr. Thomas P. McKenna in pro. per. 


HENDRICKSON, J.: This proceeding is brought to set aside a 
judgment in a justice’s court of Monmouth county obtained in the 
absence of the defendant. The ground is that, pending the cause, the 
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court had lost jurisdiction by irregular adjournments before the trial, 
and that the proceedings and judgment were coram non judice. The 
transcript shows that the return day was May 16, 1901, and that, after 
various adjournments and delays, the judgment was entered on October 
19, 1901. Without reciting in detail from the record the occurrences at 
each of said adjournments, the following record appears under the date 
of July 2, 1901: “The court unavoidably absent, and both parties 
assented with each other for a hearing on July 9, 1901, same time and 
place.” It nowhere appears that defendant appeared on July 9, or after- 
wards, before the justice, although a number of adjournments are 
recorded as at request of plaintiff, or to suit the convenience of the 
justice. There is an entry on October 8, as follows: “At the request of 
plaintiff, adjourned the above case to October 19 at 10 o’clock A, M., 
and so notified defendant in writing.” The transcript is no evidence of 
what the parties may have assented to with each other when out of court. 
These docket entries are limited to certain objects named in the statute, 
and to such proceedings as are had before the justice touching the suit. 
2 Gen, St. 1888, par. 119. No sort of adjournment of the cause appear- 
ing by the docket as having occurred on July 2, nor that this irregularity 
was afterwards cured by defendant’s appearance pursuant to notice or 
otherwise waived, it follows that the justice had no jurisdiction of the 
cause when he gave judgment. This conclusion is amply sustained in 
the following cases: Woodworth v. Woolverton, 24 N. J. Law 419; 
Taylor v. Doremus, 16 N. J. Law 473; Allen v. Board, 46 N. J. Law 99; 
Parker v. Safe Deposit Co., 63 N. J. Law 505, 44 Atl. 199. Also see 


State v. Fleming (decided November term, 1902), 53 Atl, 225. 

Another irregularity is shown, which must produce a like result. 
The justice adjourned the cause beyond thirty days without affidavit, 
and, so far as appears, without consent of the defendant. The result of 
this, also, would be a loss of jurisdiction. Taylor v. Doremus, supra; 
Savage v. Collins, 6 Atl. 502, 20 Vroom 167. 

The judgment below must be set aside, with costs. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 

Lease—Surrender—Release of rent.—1. When the minds of the 
parties to a lease concur in the common intent of relinquishing the 
relation of landlord and tenant, and execute this intent by acts which 
are tantamount to a stipulation to put an end thereto, there at once 
arises a surrender by act and operation of law. This doctrine of Meeker 
v. Spalsbury, 48 Atl. 1026, 66 N. J. Law 60, approved. 2. The terms of 
such a surrender may be settled in advance by parol, and, after execu- 
tion, are enforceable. 3. Such a surrender by the tenant may con- 
stitute a valid consideration for the relinquishment of rent or other 
claims of the landlord under the lease. Dennis v. Miller. (Mr. James 
J. Bergen for plaintiffs in error. Mr. Hugh K. Gaston for defendant is 
error). Opinion by COLLINS, J., November 17, 1902. 


Witness—Competency—Transactions with decedent—1. By the 
true construction of sections 3 and 4 of the Evidence act, as revised 
in 1900, a party to a suit is a competent witness, notwithstanding that 
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either or both of the parties appear on the record in a representative 
capacity; but, when that is the case, a party offering himself as a wit- 
ness will not be permitted to testify concerning any transaction with or 
statement by the decedent of his adversary, unless his adversary first 
offers himself as a witness and testifies to a transaction with or state- 
ment by such decedent. Lodge v. Hulings. (Mr. A. H. Swackhamer 
for appellant. Mr. Joseph J. Summerill for respondents). Opinion by 
GUMMERE, C., J., November 17, 1902. 


Landlord—Distraint—Administrator’s suit—Insolvency of estate.— 
1. When a landlord lawfully distrains for rent justly due, but in the 
subsequent proceedings acts irregularly or unlawfully, the tenant can- 
not maintain a suit for such irregular or unlawful act unless he shows 
that he has thereby sustained especial damage. 2. If, in such a suit 
instituted in the Supreme court, the plaintiff does not recover above 
$200.00, exclusive of costs, he is not entitled to costs; the twelfth section 
of the Distress act (1 Gen. St., p. 1207) being in that respect modified 
by the two hundred and sixty-eighth section of the Practice act (2 Gen. 
St., p. 2534). 3. In a suit brought by the administrator of the tenant 
for an irregularity committed by the landlord in carrying out a lawful 
distress levied after the death of the tenant, the mere insolvency of the 
tenant’s estate, when there has been no decree of insolvency rendered 
by the Probate or Equity court, is an unimportant fact. Brown v. 
Howell. (Mr. E. R. Walker for plaintiff in error. Mr. Bayard Stock- 
ton for defendant in error). Opinion by DIXON, J., November 17, 
1902. 


Mechanics’ liens—Unsuccessful claimants—Costs.—1. Under “An 
act to secure the payment of laborers, mechanics, merchants, traders 
and persons employed upon or furnishing materials toward the per- 
forming of any work in public improvements in cities, towns, townships 
and other municipalities in this state,’ approved March 30, 1892 (Gen. 
St., p. 2078), where there are divers claims by notices filed under the 
act, and one of the claimants brings an action to enforce his claim against 
the fund, only such costs as are incurred in litigating the claim should 
be awarded against the unsuccessful claimant or claimants. 2. Certain 
other provisions of that act discussed. James P. Hall Incorporated Co. 
v. Mayor, Etc., of Jersey City. (Mr. Henry Ewald for appellants. Mr. 
Charles E. Hendrickson, jr., for respondent). Opinion by COLLINS, 
J., November 17, 1902. 


Court of Errors—Review.—1l. A decision of a question of fact 
decided by the Supreme court upon certiorari is binding upon this court. 
2. A question not raised by the reasons assigned by the prosecutor will 
not be decided. State (Suburban Land Imp. Co. and Real Estate Asso- 
ciates, Prosecutor) v. Mayor, Etc., of Borough of Vailsburgh. (Mr. 
Elwood C. Harris for the prosecutor. Mr. J. Randolph Woodruff and 
Mr. Herbert Boggs for defendant). Opinion by GARRISON, J., 
November 24, 1902. 


Limitations—Commencement of action—Death by wrongful act.— 
1. Within the meaning of the proviso in the act giving an action for 
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damages resulting from death caused by wrongful act, neglect, or default, 
limiting such action to those commenced within twelve calendar months 
after the death, an action is commenced when process, duly tested and 
issued, is put in the hands of the sheriff for the purpose of being served. 
2. A plea that the action was not commenced within the limited time 
will not be established by proof that the process was returnable oF 
served after the expiration of the limited time, or that, after such expira- 
tion, the return day in such process had been altered by the sheriff before 
service. County v. Pacific Coast Borax Co. (Messrs. Bedle, Edwards 
& Lawrence for plaintiffs in error. Mr. T. F. Noonan for defendant in 
error). Opinion by MAGIE, Ch., November 27, 1902. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Township offices—Vacancies—Removal from township.—1. Under 
section 8 of the revised act concerning townships (Laws 1899, p. 373), 
which provides that “if any person shall resign from his office, or shall 
die or remove out of the township, or become incapable of serving,” 
etc., his office shall be deemed to be vacant, the “removal out of the 
township” contemplated is a voluntary removal. A removal by operation 
of law, resulting from an act of the legislature cutting off a portion of 
the township, including the place of residence of a township officer, who, 
when elected, was a resident within its territory, is not a “removal out 
of the township” within the meaning of that section. 2, In the same 
section the words, “become incapable of serving,” refer to a personal 
incapacity, mental or physical, on the part of the incumbent of an office, 
and not to a supposed incapacity created by a change of the township 
boundary, leaving the incumbent a nonresident of the township. State 
(Stewart, Prosecutor) v. Riverside Tp. (Mr. John G. Horner for prose- 
cutor. Mr. George M. Bacon and Mr. Joseph H. Gaskill for defend 
ants). Argued before Dixon, Hendrickson and Pitney, JJ. Opinion by 
PITNEY, J., November 10, 1902. 


Criminal law—Verdict.—1. On the trial of an indictment contain- 
ing two counts, the first charging the defendant with assault and battery 
and the second charging him with assault with intent to kill, the jury, 
having retired to consider their verdict, returned into court and 
announced that they found the defendant “guilty of assault and battery, 
with intent to scare.” The trial judge refused to accept this verdict, 
and sent them out again, with an instruction that they “must find the 
defendant not guilty, or guilty, in one of the forms as charged in the 
indictment.” Held, that there was no error in this judicial action. State 
v. Gonneion. (Mr. John Bishop for plaintiff in error. Mr. Louis Hood 
for the state). Argued before Gummere, C. J., and Van Syckel, Fort 
and Garretson, JJ. Opinion by GUMMERE, C. J., November 10, 1902, 


Death—Excessive damages.—1. In an action for the death of a 
man fifty years of age, whose earning capacity did not exceed $10.00 per 
week, and who left a widow and four children, one of whom was self- 
supporting and the others, aged, respectively, thirteen, six and five years, 
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a verdict for more than $3,600.00 was excessive, and should be reduced 
to that amount. Garbaccio v. Jersey City, H. & P. St. Ry. Co. (Mr. 
George P. Rust for plaintiff. Mr. William B. Gourley for defendant). 
Argued before Van Syckel and Fort, JJ. Opinion by FORT, J., 
November 10, 1902. 


Docketing judgment—Validating defects—1. A Court of Common 
Pleas has power, subject to review by this court on certiorari, to vacate 
the docketing of any judgment therein. 2. The act of March 22, 1901 
(P. L., p. 365), so far as it attempts to validate defective docketing of 
judgments in the Courts of Common Pleas, is ineffectual as against the 
vested rights of others than the judgment debtor. State (McLaughlin, 
Prosecutor) v. Cross. (Mr. Freeman Woodbridge for plaintiff. Mr. 
Theodore Strong for defendant). Argued before Garrison and Collins, 
JJ. Opinion by COLLINS, J., November 10, 1902. 


Intoxicating liquors—Police regulation.—1. Traffic in intoxicating 
drinks may be restricted by fair police regulation, notwithstanding it is 
being conducted under previous license of the municipal authority 
imposing the restriction. 2. It is a fair police regulation to prohibit 
any keeper of a house of public entertainment, where intoxicating drinks 
are sold, from permitting the assembling of females there for the purpose 
of enticing customers. State (Greiner, Prosecutor) v. Mayor, Etc., of 
City of Hoboken. (Mr. John J. Fallon for plaintiff. Mr. James F. Min- 
turn for defendant). Argued before Garrison and Collins, JJ. Opinion 
by COLLINS, J., November 10, 1902. 


Policeman—Dismissal—Action for salary—1. A policeman in a 
city, who claims to have been illegally removed from his office because 
no cause was alleged, or complaint made, or hearing given him, cannot 
maintain an action for salary alleged to have accrued after such dis- 
missal, while such dismissal remains unreversed. 2. Title to office can- 
not be tried collaterally in an action for salary. Van Sant v. Atlantic 
City. (Mr. Clarence A. Cole for plaintiff. Messrs. Godfrey & Godfrey 
for demurrer). Argued before the Chief Justice and Van Syckel, Fort 
and Garretson, JJ. Opinion by FORT, J., November 10, 1902. 


Officer de facto—School district—Constitutional law.—1. The failure 
of an officer to take the prescribed oath of office will not prevent his 
becoming an officer de facto. 2. The supplement to the School law, 
passed March 22, 1895, is constitutional, at least to this extent: that it 
modifies the prior law so as to prevent a newly-formed city, borough 
or incorporated town from becoming a separate school district unless it 
contains four hundred children of school age. 3. The borough of Avon- 
by-the-Sea being, at its formation in 1900, a part of the school district 
of Neptune City, and not situate in any township, did not, by force of 
said supplement of 1895, become part of any township school district, but 
remained in the school district of Neptune City. State (Rosell, Prose- 
eutor) v. Board of Education of Neptune City. (Mr. Aaron E. Johnston 
and Mr. Acton C. Hartshorne for prosecutors. Mr. Rulif V, Lawrence 
for defendants). Argued before Hendrickson, Pitney and Dixon, JJ. 
Opinion by DIXON, J., November 11, 1902. 
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Forcible entry and detainer—Jurisdiction of District court—Title to 
act—1. Under section 107 of “An act concerning District courts” 
(Revision of 1898), as amended in 1901 (P. L., p. 68), a District court 
cannot lawfully take jurisdiction to dispossess a tenant for holding over 
after default in payment of rent, unless the affidavit presented proves 
facts which, apart from that statute, give the landlord a right of re-entry 
for nonpayment of rent. The title to the act cannot constitutionally 
support a change in the relative rights and liabilities of landlords and 
tenants. George Jonas Glass Co. v. Ross. (Mr. Louis H. Miller for 
plaintiff. Mr. John C. Reed for defendant). Argued before Dixon, 
Collins and Hendrickson, JJ. Opinion by COLLINS, J., December 20, 
1902. 


Appeal from justice—Jurisdiction—Certiorari—1. Where the de- 
fendant appeals from a judgment in a justice’s court after the justice 
had lost jurisdiction of the cause by reason of an irregular adjournment, 
he cannot take advantage of the irregularity by a motion to nonsuit 
when the appeal is moved in the Common Pleas, but must submit to a. 
retrial on the merits. In order to review such irregularity, he must 
proceed by certiorari. The two remedies are concurrent, and he must 
elect between them. 2. If, after thus losing jurisdiction, the justice 
fixes a day for trial, and the parties appear pursuant to notice, will the 
failure of a defendant to object for want of jurisdiction until after a 
jury has been demanded, impaneled and sworn, operate as a waiver of. 
the irregularity—quaere. State (Vandervoort, Prosecutor) v. Fleming. 
(Messrs. Coddington & Swackhamer for prosecutors. Mr. George H. 
Large for defendant). Argued before Dixon, Pitney and Hendrickson, 
JJ. Opinion by HENDRICKSON, J., November 10, 1902. 


Action on bond—Plea—Warranties.—1. To a declaration on a 
bond with condition, setting out the condition, and specifically assigning 
breaches, non damnificatus is not a good plea. The breaches must be 
traversed with conclusion to the country. 2. In a suit upon an agree- 
ment to indemnify, in order to make any statements of the party indem- 
nified at the time of the execution of the agreement binding as war-- 
ranties, they must appear upon the face of the agreement sued on. 
They must either be expressly set out, or by inference incorporated in 
the agreement. If they are not so, they are representations, and not 
warranties. Dime Sav. Inst. v. American Surety Co. of New York. 
(Mr. R. V. Lindabury for plaintiff. Messrs. Coult, Howell & Ten Eyck 
for defendant). Argued before the Chief Justice and Van Syckel, Fort 
and Garretson, JJ. Opinion by VAN SYCKEL, J., November 10, 1902. 


Certiorari—Stipulation of counsel—Effect.—1. A stipulation of 
counsel setting forth the proceedings at the trial of an action will not 
be considered on certiorari to review the judgment rendered therein. : 
State (Knoell, Prosecutor) v. Jordan. (Mr. Henry I. Budd, jr., for 
prosecutor. Mr. Frederick A. Rex for defendant). Argued before 
Dixon, Hendrickson and Pitney, JJ. PER CURIAM, November 19, | 
1902. 
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Excise commissioners—Election—Constitutionality—1. A statute 
which provides for the election, in the city of Camden, of a board of 
excise commissioners, consisting of five persons, but which limits eligi- 
bility to membership in the board to not more than three persons “of 
the same political party,” and provides for the election of the board 
upon a general ticket, but declares that “no voter shall vote at such 
election for more than three of said commissioners,’ and then enacts 
that “the five persons receiving the highest number of votes for such 
office shall be declared duly elected,” is unconstitutional. 2. The mem- 
bers of such a board of excise commissioners are officers elective by the 
people, and hence, under the provisions of Article I, par. 2, of the consti- 
tution of this state, every male citizen qualified to vote under that pro- 
vision of the constitution is entitled to vote for all five of the commis- 
sioners so elective. 3. Quaere: Is an act which fixes a political quali- 
fication for eligibility to hold office constitutional under our form of 
government? State ex rel. Bowden v. Bedell. (Mr. S. Conrad Ott and 
Mr. George H. Peirce for relator. Mr. Henry H. Snyder, jr., for 
respondents). Argued before the Chief Justice and Van Syckel, Fort 
and Garretson, JJ. Opinion by FORT, J., November 10, 1902. 


State board of health—Appeal—Evidence.—1. On appeal to the 
State Board of Health to reverse the determination of a municipal council 
and a local board of health respecting the location of a new cemetery, 
the state board, although acting judicially, is not required to examine 
witnesses under oath on matters in controversy before it. 2. On such 


an appeal the state board may consider a report made by one of its 
committees on a previous hearing in regard to the same matter. 3. On 
such an appeal the board is not confined to the consideration of sanitary 
questions. 4. The determination of the board on such an appeal is 
presumed to rest upon proper grounds, and that presumption can be 
overcome only by the certificate of the board to the contrary, or by 
clear proof to the contrary in case a rule to obtain the board’s certificate 
prove ineffectual. State (Dodd, Prosecutor) v. Francisco. (Mr. Robert 
H. McCarter for prosecutors. Mr. Halsey M. Barrett and Mr. Samuel 
J. MacDonald for defendants). Argued before Hendrickson, Pitney and 
Dixon, JJ. Opinion by DIXON, J., November 10, 1902. 


Constitutional law—Judicial powers—Court accommodations.—1. 
The act to empower boards of chosen freeholders to acquire additional 
accommodation for holding the courts, approved March 5, 1902, is 
unconstitutional. 2. Proceedings which were intended to rest upon that 
statute, whereby the responsibility for the expenditure of public moneys 
is Cast upon a justice of the Supreme court, should not be judicially sup- 
ported by sections 2 and 4 of the Freeholders’ act of April 16, 1846, 
whereby such responsibility is cast upon the board of chosen freeholders, 
even though the proceedings, if purposely taken under the act of 1846, 
would be legal. State (Moreau, Prosecutor) v. Board of Chosen Free- 
holders of Monmouth County. (Mr. Rulif V. Lawrence and Mr. Rich- 
ard V. Lindabury for prosecutors. Mr. Charles L. Corbin for defend- 
ants). Argued before Hendrickson, Pitney and Dixon, JJ. Opinion 
by DIXON, November 10, 1902. 
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School district—Special meeting—Tax.—1. A special meeting of the 
voters of a school district may be legally held to order the raising of a 
tax which had been refused at the previous annual meeting. 2. The 
phrase, “current expenses,” or “running expenses,” is sufficiently definite 
to denote one of the purposes for which a school tax is to be levied. 3. 
An objection not pointed out by any of the reasons filed cannot prevail 
on certiorari. State (Stanton, Prosecutor) v. Board of Education of 
Neptune City. (Mr. Acton C. Hartshorne for prosecutor. Mr. Rulif 
V. Lawrence for defendants). Argued before Hendrickson, Pitney and 
Dixon, JJ. Opinion by DIXON, J., November 11, 1902. 


Injury to employee—Declaration—General demurrer.—1. In an 
action for personal injuries, allegations of negligence on the part of the 
defendant, contained in the declaration, but which are not connected by 
proper averments with the injuries complained of, cannot be considered 
in determining whether or not the declaration shows a cause of action. 
2. An averment in a declaration in such an action that the plaintiff’s 
injuries were caused solely by the negligence of the defendant, without 
more, does not fulfill the requirement of the rule of pleading that the 
certainty of statement of the plaintiff’s case must be such that, in a reason- 
able measure, it apprises the defendant of the case to be made against 
him. Such lack of certainty, however, although affording sufficient 
ground for striking out the declaration on motion, cannot be taken 
advantage of on general demurrer. Minnuci v. Philadelphia & R. R. Co. 
(Messrs. McEwan & McEwan for plaintiff. Mr. James J. Bergen for 
defendant). Argued before Gummere, C. J., and Van Syckel, Fort and 
Garretson, JJ. Opinion by GUMMERE, C. J., November 13, 1902. 


Liquor license—Application—Fraud of applicant—1. An ordinance 
of the town of Phillipsburg, passed by the common council under due 
legislative authority, and providing that no license to keep a beer saloon 
shall be granted by the common council unless the application therefor 
shall be signed by a majority of householders, being heads of families, 
residing within a prescribed distance from the proposed saloon, is, while 
unrepealed, binding upon the action of the common council itself, so 
that it imposes a condition precedent, without compliance with which 
the common council has no jurisdiction to grant such a license. 2. Such 
an ordinance is analogous to statutes that require previous consent of 
citizens or property owners. The signatures required are, in effect, votes 
in favor of the proposed license. 3. With respect to the votes necessary 
to confer jurisdiction upon the common council, the application must 
speak as of the time when the common council assumes jurisdiction. 
Prior to that time names may be added or withdrawn. After that time 
the application is not subject to such change. 4. The applicant for 
license, shortly before making his application, and in contemplation 
thereof, procured two persons to take quarters in apartments fitted up 
by him in the same building with the proposed saloon, for the sole 
purpose of qualifying these two persons as signers under an ordinance 
that required the approving signatures of “householders, being heads of 
families.” Held, that the conduct of the applicant was a fraud upon 
the common council and upon the citizens whose voices were entitled 
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to be heard under the ordinance, and that the two persons in question 
cannot be treated as being householders and heads of families, within 
the meaning of the ordinance. 5. The prosecutors having seasonably 
presented to the common council a remonstrance against the proposed 
license upon substantially the same grounds that have been successfully 
urged in this court, and the common council having refused to grant 
a hearing upon the remonstrance, the license is set aside, with costs. 
State (Bachman, Prosecutor) v. Inhabitants of Town of Phillipsburg. 
(Mr. O. D. McConnel and Mr. S. C. Smith for prosecutors. Mr. J. I. 
Blair Reiley for defendant, town of Phillipsburg. Mr. I. W. Schultz for 
defendant, Charles Folk). Argued before Dixon, Hendrickson and Pit- 
ney, JJ. Opinion by PITNEY, J., November 10, 1902. 


New trial—Personal services—Compensation—A verdict in an 
action to recover compensation for personal services will not be set 
aside by the trial court as excessive merely because it is larger than 
the court would have found if it had been serving as a jury. Dickerson 
v. Payne. (Mr. George S. Silzer for plaintiff. Mr. Leslie Lupton and 
Mr. Alan H. Strong for defendant). Argued before Gummere, C. J., 
and Van Syckel, Fort and Garretson, JJ. PER CURIAM, November 
10, 1902. 


Gifts inter vivos—Checks—Trial.—1. In an action before a circuit 
justice without a jury, to recover the amount due on a check, on defense 
that the check was a gift inter vivos, the questions as to the existence of 
the necessary elements of such gift and the mental capacity of the alleged 
donor, being disputed questions of fact, were to be determined by the 
justice as if submitted to a jury. 2. On trial before a circuit justice 
without a jury, findings on disputed questions of fact, sustainable by 
evidence, will not be interfered with on rule to show cause. Vail v. 
Goodman. (Mr. Frank Bergen for plaintiff. Mr. Leslie Lupton for 
defendant). Argued before Gummere, C. J., and Van Syckel, Fort and 
Garretson, JJ. Opinion by GARRETSON, J., November 10, 1902. 


Foreign attachment—Return of writ—Appeal.—1. A writ of foreign 
attachment having been duly executed, does not become void by failure 
of the sheriff to return it upon the return day. The plaintiff, if he be 
not in laches, has the right to require the sheriff to return the writ at any 
time. 2. On certiorari to review an order quashing a writ of attach- 
ment, it appearing that the court below based the order to quash solely 
upon the ground that the writ became void by failure of the sheriff to 
return it in due season, and that the court had no discretionary power, 
after three years had elapsed, to validate the return, held, that the order 
cannot be sustained on the ground that the plaintiff’s laches requires 
the quashing of the writ, because the court below has not passed judg- 
ment upon this question, and there may be reasons to excuse the delay. 
State (Guarantee Trust and Safe Deposit Co., Prosecutor) v. Nebeker. 
(Mr. Henry I. Budd for prosecutor). Opinion by PITNEY, J., Novem- 
ber 10, 1902. 


Assignment—Certiorari—Final judgment.—1. The essential require- 
ments of a written assignment of a chose in action considered. 2. The 
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history of assignments of choses in action under the statutes of this 
state, and antecedent thereto, discussed. 3. Whether there exists any 
distinction between a legal and an equitable assignment of a chose in 
action, quaere? 4. Where the Supreme court reverses a judgment 
brought before it by certiorari, if the record disclose a finding by the 
trial court of all facts essential to a determination of the controversy 
between the parties, those findings are to be treated like a special 
verdict, and upon them the Supreme court will render such final judg- 
ment as the trial court ought to have rendered. Sullivan v. Visconti. 
(Messrs. McEwan & McEwan for plaintiffs. Mr. Robert Carey for 
defendants). Argued before Fort, Hendrickson and Pitney, JJ. 
Opinion by PITNEY, J., November 10, 1902. 


Judges—Court of Common Pleas—Constitutional and criminal law. 
—1l. At the time of the adoption of our present constitution the several 
courts of oyer and terminer were composed of a justice of the Supreme 
court and the judges of the Court of Common Pleas of the county in 
which the court sat. In 1898, by statutory enactment, the judge of the 
Court of Common Pleas, in counties having a population of three hun- 
dred thousand, was authorized, in the absence of the Supreme court 
justice, to hold the court of oyer and terminer, sitting alone. Held, that 
this legislation was valid. 2. The constitution does not preserve from 
legislative encroachment those functions and powers which at the time of 
its adoption were lodged in the several justices of the Supreme court, 
as distinguished from the court itself. Such functions and powers still 
remain subject to legislative control, and no prerogative of the Supreme 
court is invaded by their abolition. 3. Legislation regulating the admin- 
istration of the criminal law in certain counties of the state does not 
regulate the internal affairs of those counties. 4. This court will not 
revise, much less overturn, a decision made by it upon a matter which 
was directly presented for its determination, except upon the fullest 
conviction that it is erroneous. And it will not do so even then when 
the decision has been so long acquiesced in and acted upon that a return 
to the proper principle would disastrously affect existing interests. 
State v. Taylor. (Mr. Joseph M. Noonan for plaintiff in error. Mr. 
James S. Erwin, Prosecutor of the Pleas, for the state). Opinion by 
GUMMERE, C. J., November 17, 1902. Magie, Ch., dissenting. 


Injury at crossing—Evidence—Contributory negligence.—1. An 
intelligent boy, within a few weeks of nine years of age, was struck and 
killed by a train of the defendant company at a crossing of a public high- 
way and the company’s tracks. Deceased was familiar with the crossing 
and the passing of trains on the railroad tracks. The evidence most 
favorable to the plaintiff, who was the personal representative of 
deceased, showed that there was nothing to distract the attention of 
deceased as he approached the crossing, and that for a distance of at 
least fifty feet before he reached the track on which he was killed he 
had an unobstructed view of that track for a long distance, and, if he 
had made an observation, he would have seen the approaching train. 
He was shown to have walked in front of the train, and was so struck by 
it. Held, that a direction of a verdict for defendant for the contributory 
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neglect of deceased was not erroneous. 2. The degree of care exacted 
of minors differs from that exacted from adults, and whether minors 
have exercised the required care is frequently a jury question. But 
when the infant’s act exposes him to peril which he must appreciate, and 
when his personal safety may be secured by means plain to the most 
immature judgment, his exposure of himself to peril without any pre- 
caution will leave no question for a jury. Anderson v. Central R. Co. 
of New Jersey. (Mr. J. A. Kiernan for plaintiff in error. Mr. Sherrerd 
Depue and Mr. William A. Barkalow for defendant in error). Opinion 
by MAGIE, Ch., November 17, 1902. 


Injury to employees—Evidence—Defective appliances.—1. The 
plaintiff's intestate was killed on the tracks of the defendants. He was 
a fireman upon a locomotive, and the engine and tender separated by rea- 
son of the breaking of the draw bar bolt and the bolts securing the safety 
hooks to the engine, and he fell between them upon the tracks. The 
only negligence of the defendant claimed was that the hooks did not 
have upon them lugs or lips. 2. In an action for damages from this 
negligence, held, (1) That the clear weight of the evidence was that the 
hooks did have lugs or lips upon them. (2) That, while the judge 
instructed the jury, as requested by the defendant, that the question was 
what was on the engine when the accident happened, he so modified the 
request by his instructions to the jury upon the effect of the evidence 
of the identification of the hooks as to likely mislead the jury, and thereby 
harm the defendant. Huebner v. Erie R. Co. (Messrs. Corbin & Cor- 
bin for the rule. Mr. M. T. Rosenberg, opposed). Argued before 
Gummere, C. J., and Van Syckel, Fort and Garretson, JJ. Opinion by 
GARRETSON, J., November 28, 1902. 


MISCELLANY. 


MR. JUSTICE COLLINS’S “LAST 
DAY.’’ 


On January 15, Mr. Justice Col- 
lins held a session of the Hudson 
courts for the last time, prior to his 
retirement to practice. At the con- 
clusion of the trial of a cause, Mr. 
Craig A. Marsh, of Plainfield, and 
Mr. Marshall A. Van Winkle, of 
Jersey City, made addresses, ex- 
pressing the regrets of the Bar of 
the state at his withdrawal from the 
Bench. The Justice made a feeling 


reply. 





STATE NOTES. 


Chief Justice Gummere, while 
hunting recently in North Carolina, 
was slightly bitten—or rather had 
his hand, on which was an open 
cut, licked—by a dog, which sub- 


sequently developed “dumb rabies.” 
The dog belonged to Mr. Justice 
Pitney. The Chief Justice, out of 
precaution, went to the Pasteur 
Institute in New York and had his 
hand treated. 

Burglars recently entered the 
residence of Mr. John B. Betts, a 
Camden lawyer, and carried away 
plunder to the value of $400. 

John O. Wilson, Harry F. Carr 
and D. T. Stackhouse, Jr., mem- 
bers of the Camden Bar, an- 
nounce that they have formed a 
partnership. 

Former Senator George T. Cran- 
mer, of Ocean county, completed 
his tenth year as United States 
District Court Clerk on January 3. 

Mr. Blanchard H. White, an at- 
torney with offices at Mount Holly 
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and Toms River, was married at 
Camden, December 3, to Mrs. 
Annetta Smires, of Brown’s Mills. 
An exchange says the “wedding 
was notable from the fact that both 
the groom and the person who per- 
formed the ceremony hold the two 
highest offices in the Order of Red 
Men in New Jersey.” 

E-x-Governor Voorhees has been 
elected president of the Bankers’ 
Life Insurance Company, of New 
York. On January 14 he was ten- 
dered a reception at the Lawyers’ 
Club, in New York. Among those 
present were ex-Governor Griggs, 
Hon. William M. Johnson, of 
Hackensack; Mr. Justice Fort, and 
a large number of presidents of 
banks and trust companies in New 
York and New Jersey. 


RETIREMENT OF JUDGE SWAYZE. 


Upon the retirement of Judge 
Swayze, of the Essex courts, pre- 
liminary to his becoming a justice 
of the Supreme court, Hon. Cort- 
lant Parker (following Mr. Samuel 
Kalisch) spoke in most compli- 
mentary words, concluding: “The 
state wanted you. It wants just 
such men as you—fair, honest, de- 
cided, courteous, industrious, care- 
ful as to every little thing and do- 
ing all that with a rapidity and skill 
which has excited my profound ad- 
miration and that of every member 
of the Bar.” Mr. Joseph A. 
Beecher and Mr. John R. Hardin 
also voiced the regrets and con- 
gratulations of the Essex Bar. In 
reply Judge Swayze said: “I am 
glad to have the approval of the 
Bar, and, when I look back upon 
the ten years I have been in New- 
ark, I congratulate myself most 
upon the friendships I have gained, 
especially among the lawyers of the 
country. Nothing would induce 
me to give up Newark as my home. 
Nowhere else have I been treated 


with as great kindness and consid- 
eration. It is more to me than my 
birthplace. I will do the best I can 
in my new position, and I will al- 
ways cherish with pleasure the rec- 
ollection of my three years here on 
the local Bench.” 


A GREAT SPEECH. 


A lawyer whose eloquence was 
of the spread eagle sort was ad- 
dressing the jury at great length, 
and his legal opponent, growing 
weary, went outside to rest. 

“Mr. B. is making a_ great 
speech,” said a friend to the bored 
counsel, 

“Oh, yes; Mr. B. always makes 
a great speech. If you or I had 
occasion to announce that two and 
two make four, we’d be just fools 
enough to blurt it right out. Not 
so Mr. B. He would say: 

“ “If by that arithmetical rule 
known as addition, we desired to 
arrive at the sum of two integers 
added to two integers, we should 
find—and I assert this boldly, sir, 
and without the fear of successful 
contradiction—we, I repeat, should 
find by the particular arithmetical 
formula before mentioned—and, 
sir, | hold myself perfectly respon- 
sible for the assertion I am about 
to make—that the sum of the two 
given integers added to the two 
other integers would be four!’ ” 





BOOK NOTICES. 


A TREATISE ON THE LAW 
of Judgments, including the 
Doctrine of Res Judicata. By 
Henry Campbell Black, M. A., 
Author of “Black’s Law Dic- 
tionary,” etc., etc. Second Edi- 
tion in Two Volumes. St. Paul, 
Minn.: West Publishing Com- 
pany. Pp. 1,592. Price, $12.00. 


This is a second edition of Mr. 
Black’s popular treatise, first pub- 
lished eleven years ago, and the 
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publishers state that the new edi- 
tion has been personally revised by 
Mr. Black and a great deal of new 
matter added. The work cites 
some 17,000 cases and is the latest 
textbook on the subject. The 
cases referred to are brought down 
to October 1, 1902. It seems use- 
less to comment further upon the 
ample volumes than to say that 
they have already stood the test of 
time and practice, and they consti- 
tute by all odds the best formu- 
lated statement of the law concern- 
ing judgments, including the doc- 
trine of res judicata. 


A CODE OF NEGLIGENCE, 
being the Law of the State of 
New York in respect to Negli- 
gence and Kindred Subjects as 
declared by its Court of Last 
Resort, from January 1, 1798, to 
July 1, 1902, with References to 
all the cases in the Appellate 
Division of the Supreme Court 
from its organization, January 1, 
1896. Cases codified, condensed, 
classified by John Brookes Lea- 
vitt, LL. D., of New York. Al- 
bany, N. Y.: Matthew Bender, 
1903. Pp. 860. Price, $6.50. 


This work is solely upon the law 
of negligence of the state of New 
York, but seems to be complete, 
and the material facts in 1,700 
cases, now scattered through two 
hundred volumes of the New York 
Reports, are here condensed into 
three hundred pages. Nothing 
seems to have been omitted to 
make this a work of ready refer- 
ence. Part I contains a code of 
negligence, as declared by the 
courts of last resort. Part II con- 
tains the cases in chronological or- 
der, and Part III contains all the 
cases in the highest court and in 
the Appellate Division classified 
according to the causes which pro- 
duced them or places where they 


occurred (as coal holes, elevators, 
explosions, collisions, ice on side- 
walk, etc.); also classification of 
bodily injuries and amounts of ver- 
dicts. The publisher claims that 
this is a “trial brief” of the law of 
negligence, and such it really is. 
For appearance sake, it seems to us 
the book should have been all set 
in one kind of type, but, as it is, 
there is an immense amount of law 
within its pages, so arranged as to 
be readily found. 





PAMPHLETS RECEIVED. 


REQUIREMENTS FOR AD- 
MISSION to the New Jersey 
Bar. By John A. Hartpence. 
Third Edition. Trenton, N. J.: 
MacCrellish & Quigley. 1902. 
Pp. 32. 


PUBLIC LEDGER Almanac for 
1903 and Year-Book. 34th An- 
nual Issue. By Public Ledger 
Company, Philadelphia, Pa. Pp. 
144. 


THE ALASKA-CANADA Boun- 
dary Dispute, under the Anglo- 
Russian Treaty of 1825; the Rus- 
sian-American Alaska Treaty of 
1867, and the Anglo-American 
Conventions of 1892, 1894 and 
1897. An Historical and Legal 
Review. By Thomas Hodgins, 
M.A. Toronto: William Tyrrell 
& Co., 8 King St., West, and 
William Briggs, 29 Richmond 
St., West. 1903. 


In twenty-six pages the author 
has given the strongest kind of 
reasons why the dispute over the 
Alaskan boundary line should be 
quickly ended and for all time, 
either through the Hague Tribunal 
or otherwise, but in any event by 
arbitration to settle the questions at 
issue, and to this there will be few 
to dissent. 





